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Action on Authors’ Rights
Briefing on Clause 68 in the Enterprise and Regulatory Reform Bill
Action on Authors’ Rights is a network of authors and agents campaigning from the grass-roots in support of authors’ rights
Clause 68:  Licensing of copyright and performers’ rights 
·  Power to provide for licensing of orphan works
·  Extended collective licensing
This clause leaves a large number of crucial provisions to be specified in statutory instruments, without ever receiving full Parliamentary scrutiny and debate. This is undemocratic and unsafe. It is not a reliable path to developing sound law in an area so important to this country’s commercial and cultural future. 
Reform of copyright, once mishandled, will damage or destroy long-standing markets in copyright works and undermine entire industries.
Copyright and book publishing
Copyright is the basis on which authors are paid for their work. It is specifically the right of the author to authorise copies: to decide where and how the work will be published. Ownership of the copyright enables the author to make the best arrangement he or she can for its exploitation. 
Authors who publish with trade publishers typically license their copyright to the publishers; they do not assign it outright. Copyright remains the property of the author, to whom it will normally revert at some point. Under the royalty system, income flows to the author as well as the publisher in accordance with the market demand for the work: both have an interest in the profits from the work and in maximising sales. The right to issue a work to the public, whether in a printed or a digital edition, is considered a primary right. Primary rights are normally licensed to publishers on an exclusive basis. 
The system here described is the normal way in which copyright works are exploited in the trade publishing industry. The Berne Convention for the Protection of Literary and Artistic Works provides for legislatures to authorise, in ‘certain special cases’, exceptions to the author’s exclusive right to authorise copies of his or her work , but only ‘provided that such reproduction does not conflict with a normal exploitation of the work’.

Extended collective licensing
Voluntary collective licensing has been used in this country for many years to manage certain secondary rights: for example, the right to authorise the photocopying of already published material. In such cases it suits the convenience of both copyright-owners and licensees, who are relieved from the burden of individually negotiating numerous small payments with multiple parties. 
It has always been acknowledged that the use of collective licensing is not appropriate in cases where there is a functioning market in direct licences. The ‘Plain English Mandate’ of the Authors’ Licensing and Collecting Society (ALCS) states: ‘The Society is … appointed [by each Member] to administer the rights in situations where collective administration is the most appropriate option i.e., where the fees cannot practically be obtained through any other means.’
 

Whereas the licensing of primary book publishing rights, including reprint rights, is subject to individual negotiation and the publisher is normally granted an exclusive licence, under collective licensing schemes fees are paid at a flat rate and licences are issued on a non-exclusive basis. The two systems are, therefore, radically incompatible.

Extended collective licensing (ECL) is a form of collective licensing under which a licensing society is authorised by law to license the use of works whose rights belong to persons who are not members of the society. This system developed in the Nordic countries, where it has typically been applied in much the same cases as voluntary collective licensing elsewhere: reprographics, broadcasting, educational licensing, etc. 
In recent years, there have been suggestions in certain quarters that ECL would be a suitable system for facilitating the copyright clearance of works for mass-digitisation schemes. This proposal would, of course, impact directly on primary publishing rights. Such a scheme would be fraught with problems: a copyright-owner who was not a member of the relevant licensing society might be quite unaware that important rights relating to his or her works had been co-opted under an ECL scheme, while the licensing body, for its part, would have no way of knowing what publishing agreements might be in force or in process of negotiation. ECL would break the system of licensing rights on an exclusive basis and compromise the normal exploitation of the work.
It would also undermine the important emerging market in digital editions. Recently the Publishers Association announced that digital fiction sales ‘saw a huge increase of 188% by value in January–June 2012’ compared to the same period last year. Digital children’s books and non-fiction are also performing strongly.
 In addition to the excellent performance by the big publishers, individual authors are now publishing e-editions of works to which they hold the digital rights through Amazon and other specialist services and publishers. 

Legislation passed in France earlier this year, introducing what amounts to an extended collective licensing scheme for the digitisation of out-of-print books published in the twentieth century, has outraged a great many French authors and illustrators and is facing legal challenge on the grounds that it is unconstitutional and contravenes the Berne Convention.

In its policy statement following the Intellectual Property Office (IPO) consultation on copyright earlier this year the Government stated: ‘ECL is an additional tool being made available for use where it makes sense for a sector to do so; it is not intended to supplant existing alternative models where these work well.’
 This, though welcome, falls somewhat short of an assurance. 
We therefore seek assurances that no ECL scheme will be authorised in a sector in which licensing on an exclusive basis is practised, nor where it may have the effect of undermining or destabilising an existing direct market in licences. We call for the legislation to provide that these factors shall be taken into account by the Secretary of State in deciding whether to authorise a licensing society to grant licences in respect of works in which copyright is owned by persons who are not members of the society and have not appointed it to act on their behalf. 
Orphan works

Clause 68 states that in order for a work to be classified as an orphan, ‘it is a requirement that the owner of copyright in it has not been found after a diligent search’: but the nature of this ‘diligent search’ is left to be determined in the regulations.
 So is nearly every other important matter. This is far from satisfactory. 
It is crucially important that a serious effort is made to safeguard the interests of the copyright-owner. With this in view, the prescribed ‘diligent search’ needs to make full use of the appropriate sources and to be conducted in a professional manner. 

It should also be independently certified. Even major institutions can stumble. In the US the HathiTrust (a consortium of research libraries) last year embarked on an ‘orphan works’ project which ended in scandal as it became evident that their research methods were faulty and many of the works they had tagged as orphan had locatable copyright-owners.

As a further safeguard, there should be a public register, accessible online and fully searchable , in which works for whom the copyright-owners are sought must be listed for at least six months before they can be declared to be orphans. 
One of the many important questions that the legislation refers to the regulations is what is to happen if the missing copyright-owner turns up after a work has been designated as an orphan and a licence for its use has been issued.
 We believe that it should be at the discretion of the copyright-owner whether or not the licence should continue in effect.

It was pointed out earlier that in trade publishing, licences to issue a book to the public are normally granted on an exclusive basis. The existence of a non-exclusive licence to issue the work would damage the copyright-owner’s prospect of negotiating a commercial publishing contract.
There is also the question of what is to happen if an exclusive licence is already in force. The policy statement issued by the Government following the IPO’s consultation on copyright lists ‘Arrangements to deal with pre-existing exclusive licenses [sic], if these come to light after authorisation to use the work as an orphan’ as one of the ‘matters still to be decided’.
 We believe that should it transpire that there is, in fact, a pre-existing exclusive licence for the publication or other use of a work erroneously declared orphan the terms of that licence must take pre-eminence over those of any licence issued by an orphan works licensing authority. Any other approach would break the system of exclusive licensing and undermine confidence in contracts. 
Gillian Spraggs
for Action on Authors’ Rights
26 October 2012
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